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“Age of majority”--- what is?--- Section 3 of the Indian Majority Act,

1875 reads thus :"Age of majority of persons domiciled in India (as

amended w.e.f. 16.12.1999) : (1) Every person domiciled in India shall

attain the age of majority on his completing the age of eighteen years
and not before.

(2) In computing the age of any person, the day on which he was born is

to be included as a whole day and he shall be deemed to have attained

majority at the beginning of the eighteenth anniversary of that day."

children is a sensitive issue. It is also a matter involving sentimental

attachment. Such a matter is to be approached and tackled carefully. See--

- R.V. Srinath Prasad vs. Nandamuri Jayakrishna, (2001) 4 SCC 71

Custody of minor children a sensitive issue--- Custody of minor

Welfare of minor to be paramount consideration for deciding

minor’s custody--- In the matter of dispute of custody of a 1’4 year old

child in between the husband and wife, explaining Sec. 17 of the
Guardians And Wards Act, 1890, it has been held by the Supreme Court
that in deciding the custody of minor children, main consideration of the

court must be welfare of the minor and not the legal rights of a particular

party. See---

ABC Vs. State (NCT) of Delhi, (2015) 10 SCC 1

Dr. V. Ravichandran vs. Union of India, 2009 Supreme 362 (Three-Judge Bench)

Lekha vs. P. Anil Kumar, 2007 (66) ALR 150 (SC)

R.V. Srinath Prasad vs. Nandamuri Jayakrishna, (2001) 4 SCC 71
Dr. (Mrs.) Veena Kapoor vs. Shri Varinder Kumar Kapoor, (1981) 3
SCC 92 (Three-Judge Bench)
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Legal right of party not relevant for deciding minor’s custody--- In

deciding matters concerning custody of minor children, the main
consideration of the court u/s. 17 of the Guardians And Wards Act, 1890,
must be welfare of the minor and not the legal right of a particular party.
See--- Dr. (Mrs.) Veena Kapoor vs. Shri Varinder Kumar Kapoor,
(1981) 3 SCC 92 (Three-Judge Bench)

Balance to be struck between the attachment & sentiments of the

parties and welfare of the minor--- A balance has to be struck between

the attachment and sentiments of the parties towards the minor children
and the welfare of the minors which is of paramount importance. See---

R.V. Srinath Prasad vs. Nandamuri Jayakrishna, (2001) 4 SCC 71

2.05.Affluence & capacity of party to provide comfortable living not always

2.06.

relevant consideration for deciding custody of minor--- In a sensitive

matter like the custody of minor child, no single factor can be taken to be
decisive. Neither affluence nor capacity to provide comfortable living
should cloud the consideration by the court. See--- R.V. Srinath Prasad
vs. Nandamuri Jayakrishna, (2001) 4 SCC 71

Transfer of custody of children from father to mother--- Where there

was matrimonial dispute pending in between the spouses and question of
transfer of custody of children from father to mother was raised, it has
been held that the paramount consideration in such matters should be the
welfare of the children. See--- Syed Saleemuddin vs. Dr. Rukhsana, (2001)
5 SCC 247

2.07.Interim custody of minor not to be hastily & ordinarily disturbed---

Custody orders by their nature can never be final. However, before a
change is made, it must be proved to be in the paramount interest of the
children. In a sensitive matter like this, no single factor can be taken to be

decisive. Neither affluence nor capacity to provide comfortable living
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should cloud the consideration by the court. See--- R.V. Srinath Prasad
vs. Nandamuri Jayakrishna, (2001) 4 SCC 71

Custody or guardianship order is never final and can be changed any

time : Guardianship or custody orders never attain permanence or
finality and can be questioned at any time by any person genuinely
concerned for the minor child if the child's welfare is in peril. The
uninvolved parent is, therefore, not precluded from approaching the
Guardian Code to quash, vary or modify its order if the best interests of
the child so indicate. See : ABC Vs. State (NCT) of Delhi, (2015) 10
SCC 1 (paras 24 & 25).

Custody of child borne in foreign country : In the case noted below,

the child was borne to the parents in America and its custody was granted
to mother by the court in America in divorce proceedings with visitation
rights to the husband. The wife in defiance of the court's order brought
the child to India. The Supreme Court of India held that the wife cannot
gain advantage of her own wrong. The order passed by the High Court in
a Writ Petition filed under Article 226 of the Constitution by the father as
habeas corpus Writ Petition to return the child to America was held
justified. The husband was directed to arrange for stay of wife and the
child in USA, get warrants issued against the wife cancelled and
personally escort the wife and the child from India to USA. It has also
been held by the Supreme Court of India that the courts in other countries
should ensure that wrong doer does not gain advantage of his wrong
doing. Allowing court in other country to assume jurisdiction would
encourage forum shopping. See : Arathi Bandi Vs. Bandi
Jagadrakshak Rao & Others, AIR 2014 SC 918.

Major girl is free to stay in any place even against the wishes of her

parents or husband--- Interpreting Article 21 of the Constitution, it has

been held by the Supreme Court that a woman who has attained majority
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is free to stay in any place she likes without constraint by her parents or
alleged husband. See--- Gian Devi vs. Superintendent, Nari Niketan,

Delhi, (1976) 3 SCC 234 (Three-Judge Bench)

Major girl’s custody to father held proper in the event of offences u/s.

363, 366 IPC--- Where the girl was recovered from clutches of person

accused of offences u/s. 363, 366 IPC, giving of custody u/s. 98 CrPC to
her father has been held not to be against her welfare as her custody with
her father would provide her a healthy, fair and moral atmosphere to live
in whereas such atmosphere cannot be expected if she is kept in Nari
Niketan or where she is left free to go to any place of her choice. See---
Niki Gupta vs. State of U.P., 2008 CrLJ (NOC) 1045 (All).

Major girl willing to live with her husband to be released from Nari

Niketan--- Where an FIR against the accused to whom a major girl had
married, was lodged for offences u/s. 363, 366, 452, 504, 506 IPC and
u/s. 7 Criminal Law Amendment Act and the girl was lodged in Nari
Niketan under order of ACJM, Lakhimpur Kheri and meanwhile the
accused/husband was released from jail and girl aged 20 years was
willing to live with her husband/accused, her detention at Nari Niketan
was declared illegal and she was set free to go with her husband/accused.
See--- Smt. Suneeta vs. State of U.P., 2003 (47) ACC 1046 (All—D.B.)
Major girl has right to go with her husband/accused of offences u/s.

363, 366 IPC--- Where an FIR for offences u/s. 363, 366 IPC was lodged

against the accused/husband to whom a major girl had married,
explaining Sec. 98 CrPC, it has been held that once the girl becomes
major she has her own right to stay as per her will and as the girl wanted
to go with her husband, the investigating officer was directed not to arrest
the husband/accused till the submission of charge sheet or final report.
See---

Sayed Sadab Hasan vs. State of U.P., 2006 (55) ACC 424 (All—D.B.)
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Nitin Agnihotri vs. State of U.P., 2006 (54) ACC 235 (All—D.B.)

Major girl and boy willing to marry each other ordered to be

accommodated in hostel till solemnization of their marriage in

accordance with Islamic rites:- Where an unmarried girl of 18 years of

age was kidnapped and detained illegally against her wishes and she was
not willing to stay with her brother and the accused and the girl were
willing to marry each other, the High Court ordered the girl to be
accommodated in hostel till solemnization of their marriage in
accordance with Islamic rites. See: Mohammad Jabir Vs Shijas, 2013
CrLJ (NOC) 64(Kerala)(DB).

Major girl not to be detained in Nari Niketan--- Where a major

Muslim girl who had done M.A. and had married a major Hindu boy and
was detained in Nari Nlketan at Kanpur Nagar under orders of SDM and
she had stated about illtreatment by her mother and brother and was not
willing to go with them to her house and preferred to go with her
husband, it has been held that the major girl should be allowed to go
where she pleases instead of her confinement at Nari Niketan. In such
matters Sec. 97 or Sec. 171 CrPC cannot be pressed into service for
detaining the major girl in Nari Niketan. When a person had crossed the
age of majority i.e. 18 years, no fetters can be placed upon her choice of
the person with whom she wants to stay and that the court or the relations
of such person cannot substitute their own opinion or preference for that
of her in such a matter. The fact that such female person has been cited as
witness in a case is no valid ground for her detention in Nari Niketan
against her wishes. When she has stated unequivocally that she does not
want to stay in Nari Niketan, her detention therein cannot be held to be in

accordance with law. See---

Km. Ajra Khan vs. State of U.P., 2009 (66) ACC 802 (All—D.B.)
Idrish Mohd. vs. Memam, (2000) 10 SCC 333



b

Smt. Shakeela Begum vs. SSP, Moradabad, 1999(39) ACC 422 (All—D.B.)
Smt. Parvati Devi vs. State of U.P., 1982 (19) ACC 32 (All—D.B.)
Gian Devi vs. Superintendent, Nari Niketan, Delhi, (1976) 3 SCC 234
(Three-Judge Bench)

3.07. Major girl aged about 18 or above 18 years not to be detained

in Nari Niketan : In the case of Smt. Kavita Vs. State of UP & Others,
2012 (79) ACC 602 (Allahabad...D.B.) a Division Bench of the Hon'ble

Allahabad High Court has held thus : "However, we are conscious of the
fact that there might be some dispute regarding the petitioner being aged
below 18 years or more than that age, on the date of occurrence, but we
have considered the age recorded in her school records which was
15.04.1994. We do not have any hesitation in recording that the lady,
Smt. Kavita, is aged about 18 years of age. The medical assessment of
age may also not be conclusive. The determination of age is always in
the realm of being the estimated age on account of scientific exercise.
This is the reason that the Supreme Court in the case of Jaya Mala V.
Home Secretary, Government of Jammu and Kashmir, had observed that
if the age has been determined by the doctor medically then three years
have to be added to such assessed age. That judgment has consistently
been followed in the cases of the present nature to give weightage to
assess the age of the victim so as to appreciating the evidence of
minority/majority of the victim in favour of the accused. In addition to
that, it is trite that if the girl who is at the verge of majority, walks out of
her parent's house to go with any man, then it could not be a case of
kidnapping as the same could not be said to be an act of taking away or
enticing away a woman below 18 years of age. It could be a mere case of
elopement. This proposition was laid dow by the Supreme Court in the
case of S. Varadarajan Vs. State of Madras. We are not concerned with
that aspect of the matter. We are mainly concerned as to whether a lady

who is 18 or more years of age, could be directed to be confined. Even
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assuming that the lady was below 18 years of age, we have to keep in
our mind that Smt. Kavita was not an accused, she has not
committed any offence. Legally, her custody could not be authorized
by any Court in connection with any offence which is alleged having
been committed on account of taking or enticing her away from her
lawful guardianship. It would have been in the fitness of thins that
the learned Chief Judicial Magistrate should have appreciated that
position of law and should not have directed the confinement of the
lady in Nari Niketan, as he did. He could have directed her to be set
at liberty at any rate. We have just recorded that the lady is aged 18
years or more than that and is thus, major and her liberty could never be
confined by an order which might be having the tinge of judicial sanctity.
Usually judicial sanctity is attached to resisting such order so as to
resisting the release of such confined persons. But the balance of
reasonableness, which is the hallmark of judging such orders, convince us
that any judicial order, which failed the scrutiny on reasonableness could
not be upheld. The lady, Smt. Kavita, was more than 18 years of age and
as such, the order of the Chief Judicial Magistrate and that passed by the
learned Sessions Judge in the form of Annexures 5 and 6 respectively,
could not be upheld. We are clearly of the view that the lady was
wrongfully confined in exercise of an illegal judicial jurisdiction. We,
as such, direct that the lady, Smt. Kavita, be set at liberty
immediately so that she could go to the place or to a person, she likes
or chooses to. With the above directions, we dispose of the present
petition. Smt. Kavita Vs. State of Uttar Pradesh & Others, 2012 (79)
ACC 602 (paras 4, 5 & 6).

Major girl and bov undergoing inter-caste or inter-religious

marriage entitled to police protection--- Explaining the concept of right

to life and personal liberty guaranteed by Article 21 of the Constitution,



the Supreme Court has directed the police and administration to protect
from harassment, threats or act of violence such major boys or girls who
have undergone inter-caste or inter-religious marriages. It has further
been directed that stern action should be taken against persons who give
threats or harass or commit violence against major boys or girls
undergoing inter-caste or inter-religious marriages. See--- Lata Singh vs.
State of U.P., 2006 ALJ 357 (SC).

3.09.01.A major girl not to be detained in Nari Niketan against her wishes :

Where in the FIR registered u/s 363, 366 of the IPC, a girl aged about 18

years was alleged to have been kidnapped and in her statement u/s 164
CrPC, she had expressed her willingness to remain with Manish, her
husband/ accused, and was not willing to go to Nari niketan but was still
sent by the CJM, Gorakhpur to Nari Niketan, the Hon'ble Allahabad High
Court, directing her immediate release from the Nari Niketan the same
very day by the end of next hour, had observed that the CJM was simply
ignorant of the constitutional provisions of procedure being reasonable
and liberty being the most fundamental right of a person. It was further
observed by the Hon'ble High Court that the confinement of the lady in
Nari Niketan, which could never be proper place for custody of young
lady, was not only illegal but wrongful confinement also. The Hon'ble
Court further directed the State of UP to pay compensation of Rs.
50,000/- to her for her wrongful confinement. See....Smt. Saroj Vs.
State of UP & Others, 2012 (77) ACC 882 (All...DB).

3.09.02.A male child cannot be kept in Nari Niketan beyond age of 07 years

: A male child cannot be kept in State Women Protection Home beyond
age of 07 years. See : Sohan Lal Vs. Addl. District & Sessions Judge,
Lucknow, AIR 2015 All 33.

3.09.03.Family court has jurisdiction to decide custody of minor children :

Family court has jurisdiction to decide custody of minor children. See :
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Dharma Dutt Chaturvedi Vs. Principal Judge, Family Court, AIR
2015 (NOC) 322 (All).

Conflict_between radiological opinion & school certificate : Age

determination--Conflict between radiological opinion and school
certificate--Age of girl estimated by doctor to be about 19 years while
High School Certificate mentioning her birth date as 25.05.1996. Margin
of flexibility or margin o error cannot be lowered any further below 18
years--Where doctor observed that girl is above 18 years of age, it
obviously means that girl is not less than 18 years of age--Such an obs
Juvenile Justice-- Age determination--conflict between radiological
opinion and school certificate --age of girl estimated by doctor to be
about 19 years while High School certificate mentioning her birth date as
25.05.1996--Margin of flexibility or margin of error cannot be lowered
any further below 18 years--Where doctor observed that girl is above 18
years of age, it obviously means that girl is not less than 18 years of age--
Such an observation indicates lower most outer limit of flexibility
bracket--Such kind of observation is made by doctors on basis of fusion
of certain bones of body which cannot be completed before a person
attains a particular age--Individual age variations of particular fusion are
not and cannot be stretched beyond certain limits--categorical opinion of
doctor regarding age of girl completely and belies contradictory age
shown in High School certificate--In view of statement of girl given
before J.M. refuting all allegation of coercion exercised by petitioner No.
1--Showing her complete willingness and approval to her marital status
with him--Giving due weight to irreconcilable conflict of age
continuation of girl's detention in Nari Niketan not justified--Court
directed to set at liberty with immediate effect--Impugned orders of lower
Court quashed--Revision allowed. See : Vivek Chandra Bhaskar Vs.
State of UP, 2013 (82) ACC 707(All)
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Immoral Traffic (Prevention) Act, 1956 & detention in Nari Niketan-

No person can be kept in a protective home unless she is required to be
kept there either in pursuance of the Immoral Traffic (Prevention) Act,
1956 or under some other law permitting her detention in such a home.
See---

Km. Ajra Khan vs. State of U.P., 2009 (66) ACC 802 (All—D.B.)

Smt. Kalyani Chowdhary vs. State of U.P., 1978 CrLJ 1003 (All—

No detention in Nari Niketan even under ITPA., 1956 without

permission of court--- In the matter of detention of women and girls in

the Nari Niketan without prior permission of the court under Suppression
of Immoral Traffic in Women and Girls Act, 1956 & U.P. Suppression of
Immoral Traffic in Women and Girls Rules, 1961, it has been held that
even under the abovenoted Act the women and girls cannot be detained in
Nari Niketan without the permission of the court. The Supreme Court
directed the State Government for constituting Board of Visitors,
improving living conditions of the inmates of such protective homes and
for formulating programmes of rehabilitation of the inmates. See--- Dr.
Upendra Baxi vs. State of U.P., AIR 1987 SC 191 (Three-Judge

Bench)

The Hon’ble Allahabad High Court, vide CL No. 5777 dated 15.5.1993 has directed
the Judicial Officers of the State of U.P. to implement the directions issued by
Hon’ble Supreme Court in the case of Dr. Upendra Baxi vs. State of U.P., AIR 1987
SC 191 (Three-Judge Bench).

Minor girl's detention in Nari Niketan held valid : In the case noted

below, an FIR for kidnapping of a minor girl was lodged for offences u/s
363 & 366 IPC. The girl was recovered by the 10 and her statement was
recorded by the Magistrate u/s 164 CrPC. The 10 moved an application
before the Magistrate for order for her custody. The girl born in 1994 had
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passed 8" class examination but had failed in 9™ class. She had
performed her marriage in a temple of Nagina, Bijnaur with the accused
and wanted to go with her husband/accused and did not want to live in
Nari Niketan (Moradabad). She had refused to go with her father who
was also present in the court and was seeking custody of the corpus but
the corpus was having apprehension of danger to her life from her father.
According to school certificate, the date of birth of the corpus was
10.05.1996 and she was about 16 years of age on the date of alleged
incident on 20.06.2012. In medical examination report, she was found of
nearly 19 years of age. The Judicial Magistrate, Najibabad, Bijnore
recorded a finding that from her physical appearance she appeared to be
minor and was declared minor. In such age, she was driven by a emotions
and not capable to foresee the future prospects of her life. Corpus refused
to go in company of her father. In such circumstances, Judicial Magistrate
sent corpus to Nari Niketan. The Division Bench held that the order of the
Magistrate did not suffer from any illegality or irregularity and her
detention in Nari Niketan was not illegal." See : Smt. Himani Vs. State
of UP, 2013 (82) ACC 865 (All)(DB)

A minor girl given in custody of her father & brother against her

wishes : In the present case the corpus was the victim of case crime No.
168 of 2012 under Section 363 and 366 IPC. According to the FIR she
was kidnapped by Sumit, she remained in her company, she has been
recovered. According to the High School mark-sheet she is minor and
she has refused to go to her parents' house, she had stated that she would
like to live in Nari Niketan. In such circumstance, the learned Judicial
Magistrate, the Deoband has not committed any error in passing the
impugned order dated 15.09.2012 by which she has been sent to nari
Niketan. The present petitioner is devoid of merit, the same may be

dismissed. Considering the facts, circumstances of the case, submission
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made by learned Counsel for the petitioner, learned A.G.A. and
considering the statement of the corpus and her school certificate it
appears that according to the High School marksheet her date of birth is
08.06.1996, she is minor, she has been allegedly kidnapped, thereafter
she remained in the company of accused Sumit, she is not full major girl
to take the proper decision for her future life. She herself stated in the
Court that she had not performed the marriage with Sumit but she wanted
to go with the accused Sumit. In such circumstances she may not be
permitted to go with Sumit who is accused in case crime No. 168 of 2012
under section 363 and 366 IPC and the girl was not married with him.
The corpus has stated that she was preferring to life in Nari Niketan than
to life at her parents' house. This petition has been moved by her father
who is natural guardian of the corpus. The corpus may not be kept in
Nari Niketan for indefinite period. The corpus has not disclosed any
reason for not living at her parents' house. The brother and father of the
corpus are ready to take her custody. In such circumstances, we feel it
proper that corpus may be released from Nari Niketan and she may be
given in the custody of her father and brother. Therefore, we direct that
corpus be released from Nari Niketan, Meerut forthwith in the presence
of Officer Incharge of P.S. Nagal, District Shaharanpur who shall take
the corpus to her parents house and she shall be given in custody of her
father and brother on undertaking that she shall be properly maintained.
In any manner she shall not be harassed. The officer incharge of P.S.
Nagal shall ensure that the corupus be properly nourished and
maintained at her parents' house and in any manner she shall not be
harassed by any of the family members of her parents." See : Km. Munni
Vs. State of UP, 2013 (82) ACC 820 (All)(DB)paras 6 & 7)

Even a minor female not to be detained in Government Protective

Home or Nari Niketan against her wishes--- Where in a case of alleged
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abduction of minor girl, search warrant u/s 97 CrPC was issued by
Executive Magistrate and an FIR by the mother of the girl against her
alleged husband was lodged u/s. 363, 366 IPC and on recovery of the girl,
she was directed to be detained at Nari Niketan and on medical
examination, she was found to be not less than 17 years of age and she
was not willing to go with her mother and rather was willing to go
and live with her husband/accused, it has been held that her
detention in Nari Niketan against her wishes was illegal as even a
minor cannot be detained in Protective Home against her wishes. The
minor girl, who was not less than 17 years old as per the medical
report, was directed to be set at liberty to go with any one and any
where. See---

Smt. Raj Kumari vs. Supdt., Women Protection House, Meerut, 1997 ALJ 2194
(All—D.B.)

Smt. Parvati Devi vs. State of U.P., 1982 (19) ACC 32 (All—D.B.)

Smt. Shahana @ Shanti vs. State of U.P., 2003 (46) ACC 600 (All—D.B.)

Tara Chand Seth vs. Supdt., District Jail, Rampur, 1983 (2) ACC 168 (All—
D.B.)

Pushpa Devi @ Rajwanti Devi vs. State of U.P., 1995 (1) JIC 189

Mrs. Kalyani Chowdhary vs. State of U.P., 1997 ALJ 975 (All—D.B.)

Magistrate not to act as natural guardian or duly appointed guardian

of minors--- A Magistrate is not a natural guardian or duly appointed
guardian of the minors unless so appointed. See--- Smt. Raj Kumari vs.
Supdt., Women Protection House, Meerut, 1997 ALJ 2194 (All—
D.B.)

Executive magistrate has no jurisdiction to decide custody of
kidnapped child u/s 97 CrPC:- Where the father of a child had alleged

that his minor son was kidnapped by his mother and the SDM after
issuing search warrant u/s 97 CrPC recovered the boy from mother’s

custody and handed over his custody to his father, it has been held by the
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Rajasthan High Court that the executive Magistrate had no power under
Section 97 CrPC to wrest the custody of a child from its natural guardian.
Section 97 CrPC is restricted in its application for issuance of direction
for search of a person wrongfully confined. Admittedly when the child
was in the custody of his mother, there was no reason to believe that he
was under wrongful confinement and as such the issuance of search
warrant was itself uncalled for. That apart, the learned Magistrate
virtually acted as if he was having jurisdiction to decide the custody of a
minor under the Hindu Guardianship and Wards Act by directing the
custody of the child to be given to his father. See: Jaishree Tiwari Vs
State of Rajasthan, 2013 CrLJ 1610(Rajasthan).

A victim of offences u/s. 363, 366, 376 IPC not being accused but only

witness not to be detained in Nari Niketan--- A victim of the offences

u/s. 363, 366 IPC is not an accused but only a victim of such offences. A
victim may at best be a witness and there is no law whereunder the
Magistrate may direct detention of a witness in Nari Niketan simply
because she does not like to go to any particular place. In such
circumstances the direction of the Magistrate that she shall be detained at
Nari Niketan is absolutely without jurisdiction and illegal. See---

Smt. Raj Kumari vs. Supdt., Women Protection House, Meerut, 1997
ALJ 2194 (All—D.B.)

Mrs. Kalyani Chowdhary vs. State of U.P., 1997 ALJ 975 (All—D.B.)
Smt. Shahana @ Shanti vs. State of U.P., 2003 (46) ACC 600 (All—D.B.)

A married minor girl should be sent into the guardianship of her

husband and not to Nari Niketan : Where a married minor girl was sent

to Nari Niketan by the in-charge CJM, Balrampur, setting aside the order
of the Magistrate, the Lucknow Bench of the Hon'ble Allahabad High
Court has held that "marriage of a minor would be voidable u/s 3 & 12 of
the Prohibition of Child Marriage Act, 2006 at the instance of the child
spouse. As per section 6(1) of the Hindu Minority & Guardianship Act,
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1956, natural guardian of a Hindu married minor girl is her husband.
Under Section 21 of the Guardians and Wards Act, 1890 a minor can act
as a guardian of his own wife or child. Under the Hindu Minority &
Guardianship Act, 1956, clause 'C' of Section 6 in the case of a married
girl, the husband would be the guardian. The marriage of the married
minor girl would be voidable u/s 3/12 of the Prohibition of Child
Marriage Act, 2006 only when the married minor wife files a petition for
that purpose. If the married minor girl wants to live with her husband in
matrimonial house, then there is no legal impediment in releasing her
under guardianship of her husband who would be her natural guardian. It
is not in the welfare of a female to keep her in Nari Niketan for prolonged
period particularly when she wants to join the company or remain in the
custody of her husband who would be the natural guardian in the context
of law. See : Sonu Paswan Vs. State of UP, 2013 (83) ACC 1
(All)(LB).

A minor female accused under 18 vears of age to be detained in

remand home or recognized social institution (Proviso to Explanation

I1 to sub-section (2) of Section 167 CrPC : Proviso to Explanation II to
sub-section (2) of Section 167 CrPC as amended w.e.f. 31.12.2009 reads

thus : "Provided further that in case of a woman under eighteen years of
age, the detention shall be authorized to be in the custody of a remand
home or recognized social institution."

Scope of Sec. 97 CrPC--- Sine qua non of Sec. 97 CrPC is that there has

to be prima-facie finding that person has been in wrongful confinement
and that wrongful confinement must amount to an offence. Where a nine
years old child is in the custody of his father, it cannot be said that father
has wrongfully confined son which would amount to offence. In such

situation, issuance of search warrant u/s. 97 CrPC by Magistrate on
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application made by mother is not proper. See--- Smt. Lily Manna vs.

State of W.B., 2008 CrLJ 625 (Calcutta)

Scope of Sec. 98 CrPC--- Section 98 CrPC is a special procedure. It is

not available for all persons. It is available only for the rescue and
restoration of persons belonging to the female species. Such person must
be shown to be abducted or unlawfully detained. Such detention must be
proved to be for unlawful purposes. What is crucial is that, this provision
is not available for all children or all persons unlawfully detained for
unlawful purposes. It has unmistakably a very special purpose to serve
and that is the protection of the person belonging to the female species
against unlawful detention for unlawful purpose. See--- Zeenath K.V. vs.
Kadeeja, 2007 CrLJ 600 (Kerala)

Ascertaining age of girl before ordering custody must u/s. 98 CrPC--

- Where an allegedly kidnapped girl was ordered to be given in the
custody of her mother without ascertaining her age and without giving
her opportunity to speak out her mind and the version of the girl was that
she was major and she had volunteered to quit her home and got married
with the accused/person of her choice, it has been held that the Magistrate
did not have jurisdiction to pass such custody order u/s. 98 CrPC and the
Magistrate had acted in biased manner and his order for restoration of the
girl to her mother’s custody was set aside. See--- N. Balaji vs. Smt.

Savithiri, 2004 CrLJ 2818 (Madras)

Custody of infant in the lap of female accused---- Directions issued by

the Supreme Court in writ petition (C) No. 559/1994, R.D. Upadhyay vs.
State of A.P. & others, AIR 2006 SC 1946 and circulated by Allahabad
High Court amongst the Judicial Officers of the State of U.P. vide C.L.
No. 34/2006 dated 7.8.2006 mandates that female prisoners shall be
allowed to keep their children with them in jail till they attain the age of

six years. In such cases the courts must issue directions to the jail
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authorities for proper feeding, medication and over all well-being of the
infants/children in jail. These directions from the Apex Court are aimed at
protecting the valuable human rights of the infants/children who are in
jails with their prisoner mothers.

Determination of age of persons whether male or female :

Procedure in Rule 12 of JJ Rules, 2007 to apply both to the juvenile

& to the victim of crimes : Even though Rule 12 of the Juvenile Justice

(Care and Protection of Children) Rules, 2007, is strictly applicable only
to determine the age of a child in conflict with law, the aforesaid statutory
provision should be the basis for determining the age even of a child who
is a victim of crime. For, there is hardly any difference insofar as the
issue of minority is concerned between a child in conflict with law and a
child who is a victim of crime. Therefore, it would be just and
appropriate to apply Rule 12 of 2007 JJ Rules to determine the age of the
prosecutrix who is the victim of offences of kidnapping and gang rape etc
i.e. offences u/s 376(2)(g), 366, 120-B of the IPC (in this case). See :
Jarnail Singh Vs. State of Haryana, (2013) 7 SCC 263. Para (23)

Sections & Rules providing procedure for determination of age of

Juvenile : The relevant provisions contained in the 2000 JJ Act and 2007
JJ Rules regarding determination of age of a juvenile are as under:

(i) Sec.7-A, 54, 68 of JJ Act, 2000

(ii) Rules 12(3)(a) & 12(3)(b) of JJ Rules, 2007

8.03. Procedure in inquiries, appeals and revision proceedings (Sec. 54)

(1) Save as otherwise expressly provided by this Act, a competent
authority while holding any inquiry under any of the provisions of this
Act, shall follow such procedure as may be prescribed and subject

thereto, shall follow, as far as may be, the procedure laid down in the
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Code of Criminal Procedure, 1973 (2 of 1974) for trials in summons

Cascs.

Save as otherwise expressly provided by or under this Act, the procedure
to be followed in hearing appeals or revision proceedings under this Act
shall be, as far as practicable, in accordance with the provisions of the

Code of Criminal Procedure, 1973 (2 of 1974).

Rule 13(e)- Even in cases of inquiry pertaining to serious offences the

Board shall follow the procedure of trial in summons cases.

Procedure to be followed in determination of age (Rule 12(3)(a) & (b)

of the 2007 JJ Rules) : (1) In every case concerning a child or a juvenile

in conflict with law, the court or the Board or as the case may be the
Committee referred to in rule 19 of these rules shall determine the age of
such juvenile or child or a juvenile in conflict with law within a period of

thirty days from the date of making of the application for that purpose.

The court or the Board or as the case may be the Committee shall decide
the juvenility or otherwise of the juvenile or the child or as the case may
be the juvenile in conflict with law. Prima facie on the basis of physical
appearance or documents, if available, and send him to the observation

home or in jail.

In every case concerning a child or juvenile in conflict with law, the age
determination inquiry shall be conducted by the court or the Board or, as

the case may be, the Committee by seeking evidence by obtaining--

(1) the matriculation or equivalent certificates, if available; and in the

absence whereof;

the date of birth certificate from the school (other than a play school) first

attended; and in the absence whereof;
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the birth certificate given by a corporation or a municipal authority or

panchayat;

and only in the absence of either (i), (i1) or (ii1) of clause (a) above, the
medical opinion will be sought from a duly constituted Medical Board,
which will declare the age of the juvenile or child. In case exact
assessment of the age cannot be done, the Court or the Board, as the case
may be, the Committee, for the reasons to be recorded by them, may, if
considered necessary, give benefit to the child or juvenile by considering
his/her age on lower side within the margin of one year; and, while
passing orders in such case shall, after taking into consideration such
evidence as may be available, or the medical opinion, as the case may be,
record a finding in respect of his age and either of the evidence specified
in any of the clauses (a)(1), (i1), (ii1) or in the absence whereof, clause (b)
shall be the conclusive proof of the age as regards such child or the

juvenile in conflict with law.

If the age of a juvenile or child or the juvenile in conflict with law is
found to be below 18 years on the date of offence, on the basis of any of
the conclusive proof specified in sub-rule (3), the court or Board or as the
case may be the Committee shall in writing pass an order stating the age
and declaring the status of juvenility or otherwise, for the purpose of the
Act and these rules and a copy of the order shall be given to such juvenile

or the person concerned.

Save and except where, further inquiry or otherwise is required, inter alia,
in terms of section 7A, section 54 of the Act and these rules, no further
inquiry shall be conducted by the court or the Board after examining and
obtaining the certificate or any other documentary proof referred to in

sub-rule (3) of this rule.
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The provisions contained in this rule shall also apply to those disposed of
cases, where the status of juvenility has not been determined in
accordance with the provisions contained in sub-rule (3) and the Act,
requiring dispensation of the sentence under the Act for passing

appropriate order in the interest of the juvenile in conflict with law .

Procedure in Rule 12 and preferential order of production and

consideration of evidence mandatory : Procedure given in Rule 12 of

2007 JJ Rules and the preferential order of production and consideration
of evidence given thereunder is mandatory. See : Ashwani Kumar

Saxena Vs. State of M.P., 2012 (79) ACC 748 (S.C.)

Physical appearance & determination of age : Where the age of an

accused recorded by the trial court on the basis of evidence produced and
also on his physical appearance was set aside by the High Court in
exercise of its revisional power u/s 52 of the 2000 Act r/w Sec. 49, 4 & 7-
A of that Act, it has been held by the Supreme Court that the revisional
court (High Court) could not have reversed the findings of the trial court
in exercise of its revisional powers. See--- Jabar Singh Vs. Dinesh,

(2010) 3 SCC 757.

School Leaving Certificate & its evidentiary value : Where school

leaving certificate was produced but nothing was shown as to whether
any register was required to be maintained under any statute, any register
was maintained was also not shown, original register was not produced,
none was examined to prosecute entries made in the register, school
leaving certificate was not issued by a person who was in school at the
time when the accused was admitted therein, then interpreting the
provisions of Sec. 35, Evidence Act, the Supreme Court held that such
school leaving certificate cannot be relied upon to ascertain the age of a

juvenile. The age of a person requires to be determined in a manner laid
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down under a statute and different standard of proof should not be
adopted. See---
1. Ravinder Singh Gorkhi vs. State of U.P., 2006 (55) ACC 814 (SC)

2. State of Chhattisgarh vs. Lekhram, (2006) SCC (Criminal) 66—Regarding age of

Prosecutrix.

8.08.School Leaving Certificate & its evidentiary value : Where the

accused had for the first time claimed to be juvenile in his confession
made u/s 313 CrPc and had produced school leaving certificate without
producing the primary evidence of birth certificate, it has been held that
the same was not satisfactory & adequate to arouse judicial conscience
regarding juvenility that too when the school leaving certificate was
procured after conviction. See...Pawan Vs. State of Uttaranchal, (2009)

15 SCC 259(Three-Judge Bench)

8.09.School Leaving Certificate & Mark sheet & DOB recorded

therein : Where the date of birth of the accused both in school leaving
certificate and mark-sheet was recorded as 18.06.1989 and the occurrence
had taken place on 04.06.2007 and relying upon those documents the JJ
Board had declared the accused a juvenile on the date of the occurrence
but the ASJ and the High Court had erred in reversing the decision of the
JJ Board, the Supreme Court while setting aside the orders of the ASJ and
the High Court has held that entry relating to the date of birth entered in
the school mark-sheet is valid evidence in proof of age of an accused and
so 1s the school leaving certificate. The order passed by the JJ Board was
restored. See....Shah Nawaj Vs. State of UP & another, 2011(74) ACC
871(SC).

8.10.School Leaving Certificate when public document u/s 74 of

Evidence Act ? : Where the school leaving certificate was issued by

the head master of the Government primary school, it has been held that
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such school leaving certificate falls within the ambit of public document
defined u/s. 74 of the Evidence Act and it is admissible in evidence per se
without formal proof. See---Shyam Lal vs. Sanjeev Kumar, AIR 2009
SC 3115

School Leaving Certificate & School Register & their

Probative Value ? : A document may be admissible but as to whether

the entry contained therein has any probative value may still be required
to be examined in the facts and circumstances of a particular case. The
authenticities of the entries in the official records by an official or by a
person authorized in the performance of official duties would depend on
whose information such entries stood recorded and what was his source
of information. The entry in school register/ School leaving certificate
requires to be proved in accordance with law and the standard of proof
required in such cases remained the same as in any other civil or criminal

cases. See.... Madan Mohan Singh Vs. Rajnikant, AIR 2010 SC 2933

8.12.Same standard of evaluation of entries u/s 35 Evidence Act to

be applied both in civil and criminal cases : In determining the

age of a person contained in school admission register, same standard u/s
35 of the Evidence Act regarding the assessment of evidence has to be
applied for both in civil and criminal proceedings. See—

(i) Ram Suresh Singh vs. Prabhat Singh, AIR 2009 SC 2805

(ii). Ravinder Singh Gorkhi vs. State of U.P., (2006) 5 SCC 584

8.13.School Certificate vis-a-vis records of Municipal Corporation,

Goverment Hospital & Nursing Homes etc. : For determining the age

of a person, the best evidence is of his/her parents if it is supported by
unimpeachable documents. In case the date of birth depicted in the school

register/certificate stands belied by the unimpeachable evidence of
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reliable persons and contemporaneous documents like the date of birth
register of the municipal corporation, government hospital, nursing home
etc. the entry in the school register is to be discarded. See... Madan

Mohan Singh Vs. Rajnikant, AIR 2010 SC 2933.

8.14.Certificates issued by the school first attended should be accepted : In

case where genuineness of the school leaving certificate has not been
questioned and the law gives prime importance to the date of birth
certificate issued by the school first attended, there is no question of
placing reliance on the contrary certificate issued by the village
Chaukidar and placing reliance on statement of the mother of the
claimant to decline claim of juvenility. See : Jodhbir Singh Vs. State of

Punjab, AIR 2013 SC 1 (it was a case on Punjab JJ Rules, 2000).

8.15.Date of birth recorded in School register or school certificate valueless

unless the parents or person having special knowledge of the DOB is

examined : The DOB mentioned in a school register or a school
certificate has no probative value unless either the parents are examined
or the persons who have special knowledge of the DOB of the person and
on whose information the entry has been made have been examined.
DOB recorded in school certificate may be admissible in evidence u/s 35
of the Evidence Act, but its probative value still requires to be examined.

See---

(i)  Satpal Singh Vs. State of Haryana, (2010) 8 SCC 714 (case of

rape & determination of age of prosecutrix)

(ii). Birad Mal Singhvi Vs. Anand Purohit, AIR 1988 SC 1796.

8.16.When conflict in between School Certificate, parents evidence

and doctor’s certificate : Where School Certificates produced by

accused were found not reliable, evidence of mother of accused was

found not acceptable being based on estimation but the finding by the
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High Court was that the accused was below 18 years of age merely on the
basis of Doctor’s Certificate which did not even indicate the basis for
determination of age , explaining Sec 2(k) and 68 of the JJ Act, 2000 &
Rule 22(5) of the U.P. JJ Rules,2004, it has been held by the Supreme
Court that the finding of the High Court was not proper. See... Pappu v.
Sonu, 2009(5) ALJ 276(SC).

8.17.Mark Sheet and DOB recorded therein : In determining the age of an

accused person under the JJ Act, 2000, mark sheet is one of the proof and
it can be admitted as evidence. See...Raju & another Vs. State of

Haryana, 2010(70) ACC 380(SC)=(2010) 3 SCC 235

8.18.When DOB in School Mark Sheet & parents evidence contrary:

Where in determining the age of juvenile, Sessions Judge relied on
medical opinion and disbelieved high school mark sheet on the basis of
oral evidence of mother who was illiterate lady and had no orientation of
time, it has been held that the statement of the mother can not be relied
upon to discredit the school mark sheet. See...Ram Sajiwan vs. state Of

U.P., 2011 CrLJ 1121 (All)

8.19.School Leaving Certificate & Mark sheet & DOB recorded

therein : Where the date of birth of the accused both in school leaving
certificate and mark-sheet was recorded as 18.06.1989 and the occurrence
had taken place on 04.06.2007 and relying upon those documents the JJ
Board had declared the accused a juvenile on the date of the occurrence
but the ASJ and the High Court had erred in reversing the decision of the
JJ Board, the Supreme Court while setting aside the orders of the ASJ and
the High Court has held that entry relating to the date of birth entered in
the school mark-sheet is valid evidence in proof of age of an accused and

so is the school leaving certificate. The order passed by the JJ Board was
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restored. See....Shah Nawaj Vs. State of UP & another, 2011(74) ACC
871(SC).

8.20.DOB recorded in Mark-sheet not relevant : In Sub-clause (i) in

8.21.

clause (a) of sub-rule (3) of Rule 12 of the Rules, the words used are
matriculation or equivalent certificate, if available. If in an enactment, the
word certificate has been used, it should be taken as such and it cannot be
substituted by the word mark-sheet. Had it been the intention of the
Legislature that the document, certificate and the marks-sheet are
equivalent to each other for this purpose the word ‘mark-sheet’” would
have been also included there alongwith the words matriculation
certificate. A mark-sheet is basically a statement of marks obtained by the
student. If in a mark-sheet, the date of birth has been mentioned, that date
cannot be treated as certified. In a certificate the date of birth of the
student is properly certified by the authority duly recognized by law and
rules who is competent to certify the date of birth. It is not proper to
deviate from the regular and ordinary meaning of the word as used by the
Legislature especially when there is no scope for more than one
interpretation. In Rule 12 of the JJ Rules, the word ‘certificate’ has been
used and not ‘mark-sheet’. Therefore, the word ‘mark-sheet’ cannot be
substituted for ‘certificate’. See---Shah Nawaz Vs. State of UP, 2011(1)
JIC 2 (All)

Entries of Admission Register of school not a public

document : Age recorded in school admission register cannot be treated
as a public document and it must be proved in accordance with the law.
Entry of date of birth made in School Admission Register should be
considered from the perspective that often persons give false age of the
child at the time of admission so that he may have an advantage later in

his life. When no reliable material is produced on record to show that date
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of birth was recorded in School Register on the basis of statement of any
responsible person and the Admission Register and T.C. fails to satisfy
the requirement of Sec. 35, Evidence Act and the same are also found
“forged and fabricated”, then no reliance can be placed upon such entries

contained in Admission Register of the school. See----

Ram Suresh Singh vs. Prabhat Singh, AIR 2009 SC 2805
Sushil Kumar vs. Rakesh Kumar, (2003) 8 SCC 673

Punit Rai vs. Dinesh Chowdhary, (2003) 8 SCC 204
Rakesh Kumar vs. State of U.P. & others, 2000 (4) AWC 2722
(Allahabad—D.B.)

B =

DOB in_School Register & Parents evidence as to age of

their child : For determining the age of a person, the best evidence is of
his/her parents if it is supported by unimpeccable documents. In case the
date of birth depicted in the school register/certificate stands belied by the
unimpeccable evidence of reliable persons and contemporaneous
documents like the date of birth register of the municipal corporation,
government hospital, nursing home etc. the entry in the school register is
to be discarded. See... Madan Mohan Singh Vs. Rajnikant, AIR 2010 SC
2933.

Entries in school records/Transfer Certificate whether

public document ? : Considering the provisions of Sec.35 of the

Evidence Act in relation to determining the age of juvenile, it has been
held by the Supreme Court that if the conditions laid down in Sec.35 are
not satisfied and if the entry in the school records like Transfer
Certificate, Admission Form was not made in any public or official
register and was not made either by a public servant in the discharge of
his official duty or by any person in performance of a duty specially

enjoined by the law of the country, the entry would not be relevant u/s 35
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of the Evidence Act for the purpose of determining the age of juvenile.

See--- Jabar Singh Vs. Dinesh, (2010) 2 SCC (Criminal) 484

Entry in TC not to be relied on unless the headmaster or

person concerned is examined : In the matter of determination of

age of the prosecutrix in a criminal trial u/s 376 IPC, it has been held that
transfer certificate duly signed by the school headmaster is admissible in
evidence u/s 35 of the Evidence Act. But the certificate would be of not
much evidentiary value to prove the age of girl in the absence of
materials on the basis of which age was recorded and unless the person
who had made the entry or who gave the date of birth is examined. If the
headmaster who had made the entry is not examined, the entry in
Transfer Certificate cannot be relied upon to definitely fix age of the girl.

See---Alamelu vs State, AIR 2011 SC 715

Parents evidence regarding age : In the matter of conviction of an

accused for offences u/s. 366, 376 IPC, the evidence of parents of the
prosecutrix (their daughter) to the effect that she was below 16 years of
age, it has been held by the Supreme Court that the parents of the victim
of rape are most natural and reliable witnesses with regard to her age.

See—Fateh Chand vs. State of Haryana, 2009 (66) ACC 923 (SC)

Parents evidence & Ossification test report & school records

: Where in a rape case the statement of parents of prosecutrix was that
she was below 16 years of age and this statement of parents was
corroborated by two impeachable documents viz. birth register of
municipal corporation and register of hospital where the prosecutrix was
borne but the date of birth recorded in school certificate showing the
prosecutrix above 16 years of age is belied by evidence of parents and the

said unimpeachable school documents, it was held that consent of
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prosecutrix was immaterial. Medical experts opinion u/s. 45 Evidence
Act based on the basis of ossification test was only of an advisory
character and not binding on witness of fact i.e. parents. See---Vishnu vs.

State of Maharashtra, AIR 2006 SC 508.

Ossification test and radiological examination report &

determination of age of juvenile : Though doctor's examination of

age is only an opinion but where such opinion is based on scientific
medical tests like ossification test and radiological examination, it will be
treated as strong evidence having corroborative value while determining
age of alleged juvenile accused. See.... Om Prakash Vs. State of

Rajasthan & another, (2012) 5 SCC 201

Affidavit of parents regarding date of birth or age of

juvenile---According to Sec. 7-A & 49 of the Juvenile Justice (Care &
Protection of Children) Act, 2000, the affidavit of a juvenile cannot be
taken into account for the determination of his age or juvenility on the
date of commission of the offence. See : Rakesh Kumar Verma vs.

State of U.P. & others, 2000 (4) AWC 2722 (Allahabad—D.B.)

8.29. Affidavit of Juvenile about his age & its evidentiary value ? :

8.30.

According to Sec. 7-A & 49 of the Juvenile Justice (Care & Protection of
Children) Act, 2000, the affidavit of a juvenile cannot be taken into
account for the determination of his age or juvenility on the date of
commission of the offence. See : Rakesh Kumar Verma vs. State of

U.P. & others, 2000 (4) AWC 2722 (Allahabad—D.B.)

Report from medical board under rule 12 when to be sought

? : Rule 12 of 2007 JJ Rules describes four categories of evidence which
have been provided in which preference has been given to school

certificate over medical report. Medical opinion from medical board
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should be sought only when matriculation certificate or school certificate
or any birth certificate issued by a corporation or by any panchayat or
municipality is not available. Determination of age of juvenile only on
the basis of medical opinion of medical board ignoring date of birth
mentioned in marksheet and school certificate is not proper. See.... Shah

Nawaz Vs. State of UP and another, AIR 2011 SC 3107.

Report from medical board under rule 12 when to be sought

? : According to Rule 12(3)(b), the medical opinion from a duly
constituted Medical Board will be obtained only when the proof
mentioned under sub-clause (i), (i1) or (ii1) of clause (a) to sub-rule (3) of
Rule 12 is not available. Rule 12(3)(a) is as quoted below----

()the matriculation or equivalent certificates, if available; and in the
absence whereof;

the date of birth certificate from the school (other than a play school) first
attended; and in the absence whereof;

the birth certificate given by a corporation or a municipal authority or
panchayat;

According to Rule 12(3)(b), if the exact assessment of the age
cannot be done, the Court or the Board or, as the case may be, the
Committee, for the reasons to be recorded by them, may, if considered
necessary, give benefit to the child or juvenile by considering his/her age
on lower side within the margin of one year and while passing orders in
such case shall, after taking into consideration such evidence as may be
available, or the medical opinion, as the case may be, record a finding in
respect of his age and either of the evidence specified in any of the
clauses (a)(i), (i1), (ii1) or in the absence whereof, clause (b) shall be the
conclusive proof of the age as regards such child or the juvenile in

conflict with law.
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In the cases noted below it has been held that while dealing with
the question of determination of age of the accused for the purposes of
finding out whether he is a juvenile or not, a hyper-technical approach
should not be adopted while appreciating the evidence adduced on behalf
of the accused in support of the plea that he was a juvenile and if two
views may be possible on the said evidence, the court should lean in

favour of holding the accused to be a juvenile in border line cases. See---

1. Ram Janam vs. State of U.P., 2003 (46) ACC 1150 (Allahabad)
2. Rajinder Chandra vs. State of Chhattisgarh, 2002(1) JIC 609 (SC)

8.32.Medical Board's opinion Vs. school certificate etc.? Rule 12 of

2007 JJ Rules describes four categories of evidence which have been
provided in which reference has been given to school certificate over
medical report. Medical opinion from medical board should be sought
only when matriculation certificate or school certificate or any birth
certificate issued by a corporation or by any panchayat or municipality is
not available. Determination of age of juvenile only on the basis of
medical opinion of medical board ignoring date of birth mentioned in
marksheet and school certificate is not proper. See.... Shah Nawaz Vs.

State of UP and another, AIR 2011 SC 3107.

8.33.Medical Evidence Vs. School Records : Where school record is

ambiguous and does not conclusively prove minority of accused, medical
opinion assumes importance. Opinion of medical experts based on x-ray
and ossification test would be given precedence over shaky evidence
based on school records and plea of circumstantial interference based on
concocted story set up by the father of the accused. Where the accused
had committed heinous crime of raping a tender age girl of 13 year 6
months and method and manner of commission of offence indicated evil

and matured skill of the accused, in the absence of reliable documentary
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evidence in support of age of accused, medical evidence which indicated
that accused was major would be given primacy. It is duty of courts to
scrutinize plea of juvenility with extreme caution in cases involving
heinous crimes to ensure that plea of minority is not employed to escape
punishment. See.... Om Prakash Vs. State of Rajasthan & another,
(2012) 5 SCC 201

8.34.Medical Board Report versus School Certificate : In case of

conflict of date of birth recorded in the certificate of the school first
attended and the opinion of the medical board, the date of birth recorded
in the certificate from school first attended should be given preference. In
terms of the provisions of Sec. 68 of the Juvenile Justice (Care &
protection of Children) Act, 2000, the Central Government has framed
Juvenile Justice (Care & Protection of Children) Rules, 2007. Rule 12 of
the said Rules provides for the procedure to be followed in respect of
determination of the age of a person. It indicates that the opinion of the
Medical Board is to be preferred only when a date of birth certificate
from the school first attended is not available. See---Ram Suresh Singh vs.

Prabhat Singh, AIR 2009 SC 2805

8.35.Radiological examination for purposes of age & possibility of

two vears error : It is notorious and one can take judicial notice that

the margin of error in ascertaining the age of a person by radiological
examination is two years on either side. See---

1. Ram Suresh Singh vs. Prabhat Singh, AIR 2009 SC 2805

2.  Jaya Mala vs. Home Secretary, Government of J & K, AIR 1982 SC 1297.

8.36.Rule adding two vears to the age determined by doctor not

absolute : where the doctor on the basis of x-ray and physical

examination of the prosecutrix of offense u/s 376 IPC had opined that
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prosecutrix was 17 years of age,reversing the order of the Hon’ble
Allahabad High Court holding her to be 19 years of age , it has been held
by the Supreme Court that there is no such rule much less absolute one
that two years have to be added to the age determined by doctor. See...
State of U.P v. Chhotey Lal, AIR 2011 SC 697 (regarding age of prosecutrix u/s

376 IPC).

8.37. Horoscope & its evidentiary value : A horoscope is very weak

piece of material to prove the age of a person. The entry of Admission
Register of a school as to age is more authentic evidence u/s. 32(5),
Evidence Act unless shown to be inherently improbable. See--- State of

Punjab vs. Mohinder Singh, 2005 (0.2.) AWC 1009 (SC)

8.38.Horoscope must be proved by its maker : Where the maker of the

horoscope being dead could not be examined to prove as to what was the
primary evidence of the date and time of birth, paper on which the
horoscope was drawn up was not an old one, horoscope was prepared at
the instance of another person and written by his brother, a bystander
having nothing to do either with the preparation of the horoscope or with
the writing thereof had given evidence regarding the horoscope, the
Supreme Court held that the horoscope in question was not trustworthy as
an evidence and could not have been looked into for any purpose

whatsoever. See---Sushil Kumar vs. Rakesh Kumar, (2003) 8 SCC 673

8.39.Entries of Electoral Roll & their evidentiary value ? : Entry

of age of a person recorded in electoral roll is recorded as per the
statement made by the person concerned. But it is for the court to
consider the said material on record in it’s proper perspective. Such
entries have been held by the Supreme Court as not conclusive. See---

Sushil Kumar vs. Rakesh Kumar, (2003) 8 SCC 673
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8.40. Entries of Family Register & their evidentiary value ? :

Extracts of family register do not indicate correct date of birth. The
entries made in family register regarding the age of a person are not
conclusive proof of the correctness of the date of birth. Entries in Kutumb
Register cannot be relied upon for determination of age of a person
without holding enquiry. See---

@) Bahadur vs. State of U.P., 2009 (67) ACC 427 (All)

(ii) Onkar Tiwari alias Kariya vs. State of U.P., 2001 All Dand Nirnya 52
(Allahabad)

(iii) Hare Ram Chowdhary vs. State of U.P., 1990 (27) ACC 99 (Allahabad)

8.41. Entries of Family Register & their evidentiary value ? : In the cases of

Budh Ram Vs. State of U.P., 1993 (30) ACC 636 (All) & Harpal Singh
and another Vs. State of H.P., AIR 1981 SC 361, it has been held that
the entries made in the family register, if produced from proper custody,

should not be ignored lightly.

8.42.Voter List cannot be considered for determination of age of

juvenile : Voter list cannot be taken to be guide for determination of age
of accused. Voter list is not a document mentioned in Rule 12(3) of the

JJ Rules, 2007. See : Annu Vs. State of UP, 2013 (81) ACC 595 (All).

8.43.Entries in register of births & deaths & their evidentiary value ? :

8.44.

As per Sec. 35, Evidence Act, while ascertaining the age of an offender,
the entries contained in register of births & deaths recorded by an official
in performance of his duties cannot be doubted merely on the ground that
the same were not contemporaneous with the suggested date of birth of
the offender. More so, when LIC policy and matriculation certificate also
mentioned the same date of birth as mentioned in Register of births and

deaths. See---Santenu Mitra Vs. State of W.B., AIR 1999 SC 1587

First day to be excluded in computing period of time for

legal purposes : The Section 9 of General Clause Act says that in any




(1)
(i)
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Central Act or Regulation made after the commencement of the General
Clauses Act, 1897, it shall be sufficient for the purpose of excluding the
first in a series of days or any other period of time, to use the word 'from',
and, for the purpose of including the last in a series of days or any period
of time, to use the word 'to'. The principle is that when a period is
delimited by statute or rule, which has both a beginning and an end and
the word 'from' is used indicating the beginning, the opening day is to be
excluded and if the last day is to be excluded the word 'to' is to be used.
In order to exclude the first day of the period, the crucial thing to be noted
is whether the period of limitation delimited by a series of days or by any
fixed period. This is intended to obviate the difficulties or inconvenience

that may be caused to some parties. See :

Tarun Prasad Chatterjee Vs. Dinanath Sharma, AIR 2001 SC 36 (Three-Judge Bench).
Manmohan Anand Vs. State of UP, (2008) 3 ADJ 106 (All).

8.45."Day"....When commences and when ends ? : The day of birth

8.46.

of a person must be counted as a whole day and any specified age in law
is to be computed as having been attained on the day preceding the
anniversary of the birth day. Legal day commences at 12 'O' clock
midnight and continues until the same hour the following night. See--

Erati Laxman vs. State of A.P., (2009) 2 SCC (Criminal) 15.

Fraction of a day or a Legal Day when complete?--- The day

of birth of a person must be counted as a whole day and any specified age
in law is to be computed as having been attained on the day preceding the
anniversary of the birth day. Legal day commences at 12 'O’ Clock
midnight and continues until the same hour the following night. See--

Erati Laxman vs. State of A.P., (2009) 2 SCC (Criminal) 15.

8.47.In_border line cases as to age., benefit to be extended to

juvenile : According to Rule 12(3)(b) of the Juvenile Justice (Care &
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Protection of Children) Rules, 2007, if the exact assessment of the age of
a person cannot be done, the court or the Board or the Committee for the
reasons to be recorded may, if considered necessary, give benefit to the
child or juvenile by considering his/her age on lower side within the
margin of one year. In the cases noted below it has been held that in a
doubtful case of age, court should lean in favour of the juvenile and

extend the benefit of the Act by holding him juvenile----
(i) Ram Janam vs. State of U.P., 2003 (46) ACC 1150 (All)

(ii) Rajinder Chandra vs. State of Chhattisgarh and another, 2002 SCC
(Criminal) 333

(iii) Kali Prasad Patwa and another vs. State of U.P., 2002(1) UPCrR 401
Protection Of Children From Sexual Offences Act, 2012 : In the

case noted below, the Hon'ble Supreme Court has held that persons
guilty of non reporting of sexual offences against children should be
prosecuted for screening offenders. State and Central government
have been directed to constitute Special Juvenile Police Units. See :

2013 CrLJ 2595 (SO).

10(A). Model order deciding custody of major girl :

AT TS AR e, HeT A—2, dAE, |
TS g SNIGTIGRIN

3[URTY H&T— 315 /2013
&1 363, 366, 376 HI.<. 4.
IHT—TNHANTR, STTIG—T TS

SIEN!
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20—9—2013

STIRTY AT 315 /2013 AT—IFATR, TEUE : TS, IRT 363,
366, 376 WL.GH. & UBRUT ¥ AUFAl/ UIFSar &I AR Fhad § /I S &
forg storar S9! ARET B IR H AR UIRG fhd o Bg fAdd g
3MIed URga fhar war & | f9gs gR1 emugar/difsar &1 <Red &
FHET IR T T B |

g™ Werge Afdie  AfeRI, fddas, ougar/difedr den
Jugdr & fUdT vd S+e fAgM ifdaadt &I g1 dn fJdad gRT URa
3G, JAUgAT/ NfSAT & g7 164 TUH. & A<a ARG e gRT 3ifda
e, fRIfecia wegor @1 Ruc, ugar/difear & fUar gRT wd
Jmufcet Td & SRR &7 e fhar |

ugar / qfsar & faar g1 fdid 20.08.2013 @I YT RToTe
PIR & [I6g AT AN TR, SHMUS oRgTs IR 9 e &l Yo
a1 RUIS eifhd drarg T ol 6 Saa aifvgaa ardr @1 g/ dife,
S TS & AR ! g 715 15 99 7, P IEcAl—FAATPR W1 of
T 3R IFNGAd IS AT P TR MG I HRAT ATl 2 |
Qe & fOar 9 S ool sfdRem # 3 & &1 Ry fbar 7 |
gpROT PI fdde dRd gU fdderd gRT &l 19.09.2013 ®I GIfedr &l
PR TR RId Ua Bled 9 AMgad & AT UdbsT S $Hel T |
GIfedr &1 3ol & R &g MAd AR e, Be G&A1—5, dETS gl
URT 164 SUHE. & i qad ffea fear o 2 forad dfsar =
AT HATTH BT WUST R U MU AR 20 a9 BFT Hal 7 AR
3O STBT A I JNWIad & A1 ST el & | WfSdl Bl I8 W HAT
2 f& sua far/ard | SHa o & TR @aw ? iR 98 fgad @
B A1 ST 9rEd] © 3R I8N fdars - @redl © | Uifsar 7 el g9
T & 99e 9 I8 HuF fhar g 6 S9a fUar 9 S\al o+ @1
QAT & IR a8 3o T & ey & oA amed 2

qfsar @& fUar/arl & IR 9 WfSd & aad 89 & aR H
DA AYAT AYY—UF UK (BT TAT & W] Dls I TXCON Al
S 81 UK fhAT T § RT99 39 e B YAT Herar 81 o difear
I H s B Al 6 gdAm § IH@! MY WA 15 ¥ § oidih
IS v B R ¥ Gifedr &1 Rifdd oRuard, s § fRafecd
RIS FRAR S & S S9! Fafedia aderor o1 Rard vd gad—
Rure / Taa— wie 9§ ugd @ T 2 f5|d GfSdr &1 3y T 19 ay
BT FEl T B | ORI 164 TUN. © 3109 ga= # ff Aifsar 9 e @y
qITDh BBl §Y AU MY 20 Y BN bEl & | VG UG A& b
YR R YIS BT aOb BT IRIT ol & | Wifsar & far /ar<y @
srafcadl e Ui gY IR @ ol §

<fp NS B AP 9T 19 a¥ 2 AR I8 9T &, Aqud o
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Ry guRverdve a8 Frdae, fieeh, (1976) 3 e 234 (&9 wewi ds) wd
oar Rig vl Sovo w9, 2006 TTES. 357 (@i HIE) & AHAI H A0 ITaad
YRITd gRT ufourfed By I Y & el § difSar &l S\l $261 &
AR FEl W SR fHdl & W W 9N & forg wWdm A S g
fadere &1 afded dagaR FRATRT fHar Sir 2 |

g0/ —
80,/ Hifsar (@ W)
=1 AL,
80,/ 13d5% P A2, RIS |
20—9—2013
80,/ SifeIgear
80,/ 0003710

10(B). Model order sending a minor girl into custody of her parents

AT MRS AR e, Hel A2, AQS, |
1Y gfer 3N HAR

JURTY HAEIT— 315 /2013
¢IRT 363, 366, 376 UI.C. 4.
AMT-TMHATIR, STHIS—ogS,

SRR
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TORTET HET 315 /2013 AR, SIS : TE@S, URT 363,
366, 376 WL.GH. & UBRUT ¥ AUFAl/ UIFSar &I AR Fhad § /I S &
forg srerar IHS! AReT B IR H Ay UIRG fhY M ] fdded gRI
e W fear war 2| difsar & fUar/ardl gRT GIfSdn &l J1aah
FEd U S U IffRe H I S ¥q omded U fRAr W ' |
fadae® gRT /aawp ugar / UifedT & AT & FHeT U [paT 1T
gl

g™ Wergd Afdie  AferI, fddas, ougar/difedr den
ugdl & fUdr ud 99 fagM sifdaaar & g1 dn fadad gR1 uwd
3T, JAUFAT/ NFSAT & ORT 164 TUH. & A<a ARG e gRT 3ifda
T, fRIfecia weaor @1 Ruc, ugar/difear & fUar gRT wd
JMufcadt 9 Whot Achae Ud & SR &I Adalid [HaT |

3ugdr / Mifear & foar g1 fald 20.08.2013 &I Afge RToie
PAR & [Gwg AN THAT TR, SFUS oRgT$ UR 39 ARG HI Y|
a1 RUIS eifhd drarg T ol 6 Saa aifgaa ardr @1 g/ dife,
S aTws & AR ] g A5 15 a9 7, Pl IEll—FAABL HT o
T 3R IIYad SHG AT Bl TR AMWIMTH I HIAT el 3 |
QST & fUdr 7 S 15 qUII qURP PHed gU AU AMReN H & S
BT ARY AT & | UHRY BT (Jd=1 Rl gY fad=ed gR1 1P 19.00.
2013 @I UIfEAT & HHYR R RoId Ueh Bled I AMNGad & AT Udbel
ST HE AT 7 | WAl @1 oS B IR T e ARRgT, Pl
A@—5, TRaTS §RT ORT 164 TUH. & =iid 9a9 3ifdha fHam mmr g
o difSaT =1 IS Berie BT qHT BRd gU U MY ST 16
gy B B8l & AR IFDI 261 9 Heald & fquRid figad gRT 99 o
ST ST @l B | Wfsar &1 g8 fl dod 2 6 98 o A &
1T BT ArE © |

qifsar @& fUar/art & iR 9 Nifsdr & sfaav® 89 @ IR H
JUAT TUT—TF TAT UIGHY UISTTAT, YR, SUG oGS & VMR
gr1 frfa W ofifdr wifrae uvga fear & ot difsar
STRIARY 27.08.1998 3ifdhd & AN 59 M &1 FaT0T el 8 fd difgar
Pl GAA H MY HT 15 99 & | ORI 164 TUEH. D AU g H Al
QST =1 3O Y 15 a9 BT PET & | FAfeia wieor &1 Rurd |
W QST BT MY 9T 15 a9 BT bel T & | bl arger Hey &
arfTa H Hifed @ adHe # MY o 15 a¥ BT Ul oIl ® &R g
JHR I8 D © |

<fp QST BT AR 9T 15 99 € AR T8 IR & JAT I8 AU
T @ AfReT # ST TR W @ fol gegd 9 Aeud ® | o fifear &
AR ed Ud Y S @1 Big Sdifcy T8 € | qifsar & fOdr /ard)




80,/ Hifsar
80,/ Idd=1%
80,/ SfEIaeTT
80,/ 909103710
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e WeR fHar Srar g | ifsar & S99 far /o)y gr1 fAifed
3R BT TSI HIT TR Bl TR IFD! AfReT 7 71 S7em 2 —

(1)

w N
= =

Wifgar & fUdr /Ty fifsar & SHd 9IRd B9 db U1 IfARem |
R W TAT IHS UTAT—UI9Y], WY TG SHd = 2l Bl
gRfera v ghtad s |

RfSar & B ff wu § yarfsd g W F81 fhar S |

Hifsar & far /ary Afsar &1 fRAi® 05.10.2013 BT AT & FHeT
AfFITT ®Y A SURYT A TN AT 59 T A AT &8 IAD
fr difsar & SHa fUdr /ardy @ ofRer # udarfed ar w8 fbar S
RET T |

fadi®p 05.10.2013 & SWRT NS & T /a1 §RT SURIGT YHROT |
FHfRIT fAdaT /g0 a7 & dffgd Y8q dd fal GIfsdl & aIRb
B9 I NIfSdT & Idd IR A8 Uard UM & fad R =IrRITer
& e AT ®U A UG S ATy AT §9 A | I &
I 6 qfsar o ST fUar/ard & fiRem & yarfsd onfe a1 [
foar ST T |

fadg® 1Er e & ey R Wifsar @ fIar gr1 fad=mr srerar
<M® TAGHl B el fH M R Gf$ar @ U I W
faderes s1erdT =TATerd & |HeT WA fhar ST |

JIEHAT DI G 18 I¥ YOI R o IR UIfSar & a1 /aral &1 aifoRer
WA T 8 SR &R difedr ool 98T @ JIgER @l Wl 9 &
oy w1 gl |

qifedr & fUdar/ardl gRT IR AR Bl JUSISIBIT AT & UK

P WA AR dgURI WIS b IqS Uar /a1l &I ofaRer § A =
S|

80/ —

(T FR)
=T AfREC,
D -2, AETS |

20—9—2013

E



